AMENDED IN ASSEMBLY APRIL 12, 2004
AMENDED IN ASSEMBLY JUNE 26, 2003
AMENDED IN ASSEMBLY JUNE 10, 2003
AMENDED IN SENATE MAY 13, 2003
AMENDED IN SENATE MARCH 18, 2003

SENATE BILL No. 12

Introduced by Senator Bowen
{Coauthers—Senaters DuchenykuehlMachade Otz Perata,
Remere—Scott—Seote,Torlaksenand-VaseeneeHos)
Coauthers—Assembly-MembersChanHaneoelkJacksen; Leno,
LeslietoengvileNationPavieyVargas—Welk—and-Yee)

December 2, 2002
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Fofandterepeal-Seetion17538-4-of the Businessand-Profeasions
act to amend Section 17529.8 of the Business and Profe§xioles
relating to advertising.

LEGISLATIVE COUNSELS DIGEST

SB 12, as amended, Bowen. Electronic mail advertising.

Existing statdaw prohibits a person or entity from collecting e-malil
addresses or registering multiple e-mail addresses for purposes of the
initiation or advertisement in an unsolicited commercial e-mail
advertisement sent from California or to a California e-mail address.
Existing state law also prohibits a person or entity from advertising in
a commercial e-mail advertisement that is sent either from California
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or to a California e-mail address if the e-mail contains certain falsified,
misrepresented, obscured, or misleading information. Existing state
law authorizes the recipient of an unsolicited commercial e-mail
advertisement transmitted in violation of these prohibitions, the e-mail
service provider, or the Attorney General to bring an action to recover
actual damages, and authorizes a court to award reasonable attorney’s
fees and costs to a prevailing plaintiff.

This bill would instead authorize the recipient of any e-mail
advertisement transmitted in violation of these prohibitions, the e-mail
service provider, or the Attorney General to bring an action to recover
actual damages and liquidated damages of $1,000 per e-malil
advertisement transmitted in violation of these provisions, up to
$1,000,000 per incident, subject to reduction by the court, and would
authorize the award of reasonable attorney’s fees and costs to a
prevailing plaintiff.

Existing-taw profibits a-person-or entity conaueting business in the
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Vote: majority. Approprlatlon no. Fiscal committee: yes.
State-mandated local program:-yes
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The people of the State of California do enact as follows:

SECHON-1—Article 1-8{commencing-with-Seetion1+529)

SECTION 1. Section 17529.8 of the Business and Professions
Code is amended to read:

17529.8. (a) (1) In addition to any other remedies provided
by this article or by any other provisions of law, a recipient of an
unselicited—eommereiale-mail advertisement transmitted in
violation of this article, an electronic mail service provider, or the
Attorney General may bring an action against an entity that
violatesany provision of this article to recover either or both of the
following:

(A) Actual damages.

(B) Liquidated damages of one thousand dollars ($1, 000) for
each-unselicited-commerciatmail advertisement transmitted in
violation of-Seetien1+5291his article up to one million dollars
($1,000,000) per incident.

(2) The recipient, an electronic mail service provider, or the
Attorney General, if the prevailing plaintiff, may also recover
reasonable attorney’s fees and costs.

(3) However, there shall not be a cause of action against an
electronicmail service provider that is only involved in the routine
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transmission of the-unselicited-commer@ammail advertisement
over its computer network.

(b) If the court finds that the defendant established and
implemented, with due care, practices and procedures reasonably
designed to effectively prevert—unselicited—eemmeretahail
advertisements that are in violation of this article, the court shall
reduce the liquidated damages recoverable under subdivision (a)
to a maximum of one hundred dollars ($100) for eachunselicited
commeretale-mail advertisement, or a maximum of one hundred
thousand dollars ($100,000) per incident.

All matter omitted in this version of the
bill appears in the bill as amended in the
Assembly, June 26, 2003 (JR 11)
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